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Abstract: The paper is concerned with parental authority designates the set of rights and duties
that concern both the person and the goods of the child and that belong equally to both parents.
This is the result of a centuries-long evolution, during which it has undergone radical
transformations from the ancient principle of the father's natural rights towards the child to the
current institution aimed at exercising parental authority with respect for the supreme desiderata,
namely the best interest of the child, as a natural consequence of the development of human society,
of religious, moral, economic and even political influences. Thus, parental authority is focused on
making important decisions regarding the upbringing, education, training of the minor, as well as
guiding him in order to exercise his legal rights.
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1. The notion of parental authority

The notion of parental authority designates the set of rights and duties that concern both the person
and the goods of the child and that belong equally to both parents. The institution of parental
authority is dealt with in Title IV of the Civil Code which is supplemented by the provisions of the
Law on the Protection and Promotion of the Rights of the Child, no. 272/2004". It replaces the
institution of “parental protection” from the old legislation (art. 97-112 Family Code) which
recognized the rights towards the child equally of both parents, regardless of whether that child is
from marriage, out of wedlock or adoption.
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First of all, the legislator changed the notion of parental protection previously provided for in the
Family Code with that of parental authority. The notion of authority has been used by the French
Civil Code since 19702, when it replaced the old paternal power existing in the Napoleonic Code
since its adoption. The replacement was justified by the desire to revolutionize this institution, so
that the extremely extensive power of the father was transformed into an instrument for realizing
the rights of the child, exercised equally by both parents?.

1. Parental rights and duties

The upbringing and protection of children by parents is achieved through a set of legal institutions
that regulate parental authority both in terms of the rights and duties concerning the person of the
child and in terms of their rights and duties towards the child's patrimony.

2.1. The right and duty of parents to raise the child

The main right and, consequently, the main duty of parents is to raise the child. The raising of a
child by his parents is a duty and, at the same time, a right of the latter and must be carried out in
such conditions as to ensure his physical, mental, spiritual, moral and social development in a
harmonious manner®. The raising of a child implies, as follows from the provisions of the Civil
Code and Law no. 272/2004, the following components: the right and obligation to care for the
health and physical, mental and intellectual development of the child, the right and obligation to
ensure his education, training and professional training, the right to ensure the maintenance of the
child, the maintenance of personal relationships, the right to request the return of the child from
any person who holds him without right, the administration of the child's assets, the legal
representation of the child, etc. Parents are also obliged to give the child the guidance and advice
necessary for the proper exercise of the rights that the law recognizes, such as, for example, the
approval of the acts of disposition of the minor with limited capacity to exercise’.

The text of Article 488 of the Civil Code, bearing the marginal name of specific duties, mentions
the obligations of parents regarding the following aspects:

a) to cooperate with the child and respect his/her rights, intimate, private life and dignity;

2 Legea din 4 iunie 1970
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b) to present and allow the child to be informed and clarified about all acts and facts that could
affect him/her and to take into account his/her opinion;

c) to take all necessary measures to protect and realize the rights of the child;

d) to cooperate with natural persons and legal entities with responsibilities in the field of care,
education and professional training of the child®.

2.2. The right to guide the child in choosing a religion

Article 491 of the Civil Code provides that parents guide the child, according to their own
convictions, in choosing a religion, under the conditions of the law, taking into account his/her
opinion, age and degree of maturity, without being able to force him/her to adhere to a particular
religion or a particular religios cult.

The second paragraph states that: "A child who has reached the age of 14 has the right freely to
choose his or her religious confession".

The first paragraph of the article represents a transposition into domestic legislation of art. 12 of
the Convention on the Rights of the Child. The issue of choosing a religion is extremely sensitive,
being closely linked to freedom of thought and conscience and becomes more acute in case of
conflict with parents. Like the Convention on the Rights of the Child, the text has a prudent
formulation, granting parents a right of guidance that must take into account: the personal beliefs
of the parents, legal regulations, the opinion, age and degree of maturity of the child’.

The second paragraph establishes a religious pre-majority, which very well reflects the current
trend to recognize the child's increasing autonomy, according to his or her age. This autonomy of
the child with respect to decisions that concern him corresponds to the fact that parental authority
is evolutionary, decreasing in intensity as the child grows older®.

2.3. The right and duty to supervise the minor child

The right and duty to supervise is a component of the duties that parents have to raise the child’
and has a dual role. First, it ensures the child's protection from any external danger or from their
own actions, thus compensating for their lack of discernment and, secondly, it supervises the child
so that, through their actions, they do not cause harm to third parties. The duty of parents includes
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the obligation to watch over the child, to protect them from any danger and to stop any action that
is harmful to the child or coming from the child.

Correlative to these obligations, the parent has the right to verify, control and even prohibit certain
relationships or activities of the child, taking into account the age and best interests of the child.
Moreover, the best interest of the child is the supreme criterion that must guide parents in
exercising their rights, but also a limitation of this right that cannot be absolute!°.

2.4. The right of the parent to consent to the adoption of the child

The consent of the natural parent is a fundamental condition for the approval of the adoption. Even
the parent who has lost parental rights or who has been sentenced to the prohibition of parental
rights retains the right to consent to the adoption of his child!!.

3. The rights of the child

Modern society is assiduously concerned with the child, with the defense of his interests and rights,
with his protection as a human being who is not yet fully formed and who cannot defend his rights
like an adult. The rights of the child, as they result from the U.N. Convention on the Rights of the
Child, ratified by Romania by Law no. 18/1990, republished, and as they were taken over in Law
no. 272/2004 are: the right to establish and preserve identity, the right to protect one's public image
and one's intimate, private and family life, the right to freedom of expression, freedom of thought,
conscience and religion, freedom of association, the right to ethnic identity, the right to respect for
one's personality, the right to a family environment, the right to a standard of living that allows
physical, mental, spiritual, moral and social development, the right to education'?.

4. Exercise of parental authority
4.1. Exercise of parental authority by both parents

Article 503 of the Civil Code provides that parents exercise parental authority jointly and equally.
The manner of exercising parental authority reflects the constitutional principle of equality
between the sexes, so the rule is the joint exercise of all rights and duties based on common
agreement. Both parents have, in principle, the same rights and duties that they must put into
practice in order to achieve a single goal: the best interests of the child. As long as the parents are
alive and are not incapable or prevented by objective circumstances from fulfilling their duties,
they must act together for the good of the child. Obviously, the presence of both parents at all times

10 A. Bacaci, V.C. Dumitrache, C.C. Hageanu (2012). Dreptul familiei, Ed. C.H. Beck, p. 319.
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of daily life is not possible, so, in order to simplify the relations between the two and between them
and third parties, the presumption of agreement was established for current acts.

4.2. Exercise of parental authority by a single parent

The exercise of parental authority by a single parent constitutes the exception to the rule of joint
and equal exercise by the parents of parental authority enshrined in art. 503 paragraph (1) of the
Civil Code. Parental authority is exercised by a single parent when the other parent is unable to
exercise it because he/she is in any of the situations regulated by art. 507 of the Civil Code, as well
as in the event that the guardianship court, exceptionally and taking into account the best interests
of the minor, decides that parental authority shall be exercised only by one of the parents.

4.3. Exercise of parental authority by a single parent in the situations regulated by art. 507 of the
Civil Code.

In accordance with the provisions of art. 507 of the Civil Code, if one of the parents is deceased,
declared dead by court decision, placed under interdiction, deprived of the exercise of parental
rights, or if, for any reason, he/she is unable to express his/her will, the other parent exercises
parental authority alone.

a) Death of one of the parents. In the event that one of the parents is deceased, whether the death
is physically ascertained or declared dead by court order, the surviving parent exercises parental
authority alone.

b) Placing one of the parents under interdiction. The exercise of parental authority by a single
parent when the other is placed under judicial interdiction is justified given the provisions of art.
164 paragraph (1) Civil Code which, regulating the conditions of placing under interdiction,
indicates that a person who does not have the necessary discernment to take care of his or her
interests, due to mental alienation or debility, will be placed under judicial interdiction. However,
a person who, due to such a mental illness, cannot take care of his or her interests will not be able
to take care of the interests of his or her minor child either, so it is natural that parental authority
should be exercised only by one parent.

c)) Loss of parental rights. The exercise of parental authority by a single parent when the other is
deprived of the exercise of parental rights is the logical solution established by the legislator in art.
507 of the Civil Code, taking into account the conditions under which the court may pronounce
the deprivation of the exercise of parental rights regulated by art. 508 of the Civil Code, namely:
if the parent endangers the life, health or development of the child through ill-treatment applied to
him, through the consumption of alcohol or narcotics, by abusive behavior, by serious negligence
in the performance of parental obligations or by seriously affecting the best interests of the child.
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Therefore, the parent sanctioned for being guilty of such acts will naturally no longer have the
exercise of parental authority'?.

5. Termination of parental rights as a sanction for failure to fulfill parental duties regarding the
person of the child

The defective fulfillment or failure to fulfill parental obligations towards the minor may result in
the parent/parents being deprived of the exercise of parental authority. Termination of parental
authority is a civil law sanction consisting in the prohibition of the exercise of rights and, in certain
situations, of the fulfillment of duties arising from parental authority, in the situation in which the
parent has inappropriate behavior towards the minor[8].

The guardianship court is competent to rule on the termination of parental authority. According to
art. 508 paragraph (1) of the Civil Code, the guardianship court may order the termination of
parental rights if the parent endangers the life, health or development of the child through ill-
treatment, alcohol or drug use, abusive behavior, gross negligence in the performance of parental
obligations or serious violation of the best interests of the child.

The termination of parental rights is total and applies to all children born on the date of the
decision. However, the court may order the termination only with regard to certain parental rights
or to certain children, but only if, in this way, the upbringing, education, teaching and professional
training of the children are not endangered, according to the provisions of art. 509 of the Civil
Code.

The deprivation of parental rights is not a final measure even if it was ordered for an indefinite
period, which means that the court will be able to restore the deprived parent to exercise parental
rights. According to art. 512 par. (1) C. civ., the court restores the exercise of parental rights to the
parent, if the circumstances that led to the deprivation of their exercise have ceased and if the
parent no longer endangers the life, health and development of the child. Until the application is
resolved, the court may allow the parent to have personal contact with the child, if this is in the
best interest of the child'®.

6. Conclusions

Parental authority is the main means of protection of the child. This study analyzed parental rights
and duties, the rights of the child, as well as the exercise of parental authority by both parents and

13 Alin Gheorghe Gavrilescu, Exercitarea autoritdtii parintesti de catre un singur parinte in: “ Analele Universitatii
“ Constantin Brancusi” din Targu-Jiu, Seria Stiinte Juridice, nr. 1/2016.

14 Toana Nicolae, Consideratii privind exercitarea autoritatii parintesti si decdderea din exercitiul autoritatii
parintesti in: “ Revista Universul Juridic”, mai 2019.
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by a single parent. At the end of the study, we briefly highlighted the defining elements of the loss
of parental authority, as a specific sanction for failure to exercise parental authority over the child.
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